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A FIFTH FREEDOM 


N THE months gone by there has been no little talk—with much printer’s ink 

consumed in the discussion—about the so-called “four freedoms”. We are told 
that we are fighting this war to establish in all the nations on the earth freedom 
of speech, freedom of the press, freedom of religion and freedom of assembly. 
But no one nor all of these are of any value even in our own country unless those 
in authority accept these freedoms and all that is inherent in them, and. realize 
that they govern this State and nation accordingly as representatives of the 
people. 

Even as freedom of speech and of the press, and of religion and of 
assembly are guaranteed by the Constitution, it seems to us that a fifth and 
greater freedom is likewise guaranteed to all of us, without which the 
others would be empty statements of ideals. For just as the Constitution of 
this State declares that “the people shall have the right to freely assemble to- 
gether for the common good, to instruct their representatives, and to petition 
the legislature for redress of grievances”, that same document guarantees the 
means whereby our representatives may be instructed, that is, by the exercise 
of our right of franchise. 

As this is written, a primary election is but a day or two away. The legal 
profession, traditionally concerned with good government, is well represented 
on the ballots soon to be cast, and its members have been active throughout the 
State in the campaigns waged during the past months. But our responsibility 
does not end there. As William Allen White said just the other day, “An elec- 
tion is only one of the niany weapons of a democracy. An election is only one 
of a large number of ways in which the public sentiment registers itself.” Cer- 
tainly it is a most important part of our responsibility in this turbulent year 
to see to it, individually, that the largest possible number of voters shake off 
their lethargy and collectively register the public sentiment, particularly in the 


primary election. Mere lip-service to this freedom of the ballot box is not enough.. 
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THE NEW GOVERNOR OF THE STATE BAR 


N another page we record the fact that Rex Hardy is among the members 

of the Association who have recently retired from active practice for the 
duration and joined the United States Army with the rank of Major. A year 
ago Major Hardy was elected a member of the Board of Governors of the 
State Bar, and during the year he has served his constituents faithfully and 
well:. At the August meeting of the Board of Governors his resignation as a 
tember was accepted, and at the same time the Board filled the vacancy thus 
created by the appointment of Hubert T. Morrow of Los Angeles for the un- 
expired term. 

The selection of Hubert Morrow will be welcomed by the members of the 
Bar throughout the State, and particularly by the members of the Los Angeles 
Bar Association, for whom he has labored unstintingly for many years. After 
serving on the Board of Trustees for some four years, Hubert Morrow served 
as President of the Association in 1928. Retirement from that office did not 
lessen his interest in matters affecting the welfare of the profession. Among 
other activities he has been chairman of the Constitutional Rights Committee, 
the Joint Committee on Expert Medical Testimony, and twice of the Judiciary 
Committee, and has been a member of the Committee on Judicial Candidates 
and Campaigns. To many members of the Association he is known as the 
father of the Junior Barristers and has acted as one of their advisers since its 
organization. 

Born in Waterbury, Connecticut, in 1881, Hubert Morrow is now sixty-one 
years young. He was admitted to the Bar of this State in 1902. After forty 
years of active practice he comes to his new office with a wealth of experience 
and an understanding which make him eminently qualified. Both the State Bar 
and Hubert Morrow are to be congratulated most heartily. 





ROLL OF HONOR 


INCE the last issue of the BAR BULLETIN the Association has added to the 

Roll of Honor the naines of many of its members who have joined the armed 
forces of the nation. Those who have given up the active practice of law for 
the duration include: 

Joseph J. Burris, Lieutenant (j.g.), USNR; William A. Farner, 
Lieutenant, USNR; Max Felix, Major, USA; Rex Hardy, Major, USA; 
Leonard Janofsky, Lieutenant (j.g.), USNR; Lewis M. Lehman, Lieuten- 
ant, USA; Francis H. Lindley, Lieutenant. USA Air Corps; Stewart A. 
Maddox, Jr., Private, USA; Edward L. McLarty, USA (Voluntary 
Officers Candidate); Prentiss Moore, Captain, USA; Herman F. Selvin, 
Lieutenant, USNR; John Shea, Private, USA; George H. Whitney, 
Lieutenant (j.g.), USNR. 

Last month the name of William D. Sommers, Jr., appeared in the Roll 
of Honor. We inadvertently omitted the information that Mr. Sommers 
is now a lieutenant in the United States Army. 

The members of the Association have been joined by many other 
lawyers on the Roll of Honor of the profession. Among others, the list 
includes Private Cuthbert J. Scott, USA, son of Joseph Scott. 

We are informed that Francis H. O'Neill. a member of the Association, 
who has been with the OPA since his release from the Army some while 
ago, has now reentered the service. 


a 
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BATTLE OF THE PRESUMPTIONS* 


By William J. Palmer 
Judge of the Superior Court of Los Angeles County 


F OUR CIVILIZATION should be buried beneath the sands, and if some 
archeologist of the future, with a bent toward semantics, should undertake to 
uncover our remains, and if he should come upon a set of California case reports, 
his discovery would be a joyful one, indeed. In those reports he would find not 
only a broad and yet detailed picture of our life and institutions, but he would 
find many passages skillfully rendered and expressive of lofty ideals and purposes 
Because of his bent for semantics, his special interest in what men have done 
with words and what words have done with men, he would find in this treasure 
nothing more interesting to him than the chain of cases in which there has been 
discussion of the rebuttable presumptions and their place in the law of evidence. 
An expression of my thought concerning the most recent of such cases has 
been requested. The case is Speck v. Sarver, 20 A. C. 615. I have no desire 
or intention to discuss that case as such, but after identifying the opinions in it 
and stating as briefly as possible their holdings, I shall let it serve as a starting 
point for some comment—constructive, I hope—on the problem generally. Let 
us have an understanding that we are dealing only with rebuttable presumptions. 
With that understanding, it will not be necessary for me to repeat the word 
“rebuttable.” It should not be overlooked, however, that under our statutes both 
rebuttable and conclusive presumptions are presumptions. Only the adjectives 
differ. We can have large houses and small houses, Spanish houses and English 
houses, but all are houses, and they have certain features and purposes in com- 
mon. The statutory difference between a rebuttable presumption and a conclusive 
presumption is clear, and except for that difference, the use of the same word 
for both is fully justified by their common features and common source of life- 

substance. 

SPECK Vv. SARVER 


The majority opinion in Speck v. Sarver holds that it is error, but not pre- 
judicial error, to give the benefit of the presumption of ordinary care to a party 
who has presented testimony as to how an accident happened. The jury in- 
struction, which was attacked in that case and which stated the presumption 
(p. 617), was one-sided and was stated as strongly and as favorably to the 
presumption as possible. Hence, it may be reasonably deduced that there is 
only slight chance that any instruction applying the presumption will be held 
prejudicial. If the instruction in Speck v. Sarver was not prejudicial, it is dif- 
ficult to imagine one of like purpose, unless most inexpertly drafted, being pre- 
judicial in any case. 

An extended dissenting opinion announces, and essays to support, the theory 
that a presumption is not evidence. In addition to that premise, the other main 
points of the dissenting opinion are these: (2) “It is a mental impossibility to 
weigh a presumption as evidence” (p. 624). (3) “It is clear that a rebuttable 
presumption is only a procedural device to aid the party with the burden of proof” 
(p. 623). (4) The idea that a presumption is evidence was given to California 
law by the courts, not by the legislature, and (5) therefore, the courts should 
make away with the idea and announce that a presumption is not evidence. 
(6) Such a holding would end the confusion and inconsistency in the law of 
presumptions. 

The idea that a presumption is not evidence—that it should have no probative 
forcee—is not novel. It has been proposed by some schoolmen and text writers 





*Reprinted with permission from Los Angeles Daily Journal, August 18, 1942. 
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and seems to have the approval of at least one state supreme court—possibly of 
others. (Thayer, A Preliminary Treatise on Evidence; Kilgore v. Gannon, 
(1916) 185 Ind. 682, 114 N. E. 446; Minardo v. State, (1932) ........ See : 
183 N. E. 548.) 

A short concurring opinion expresses the belief that if there is to be any 
change in the law of presumptions as announced in the majority opinion, that 
change should be made by the legislature. 

Let Us DeFINE Our TERMS 

It seems that the first thing we should do when considering the muddled 
condition of our. law of presumptions is to define our terms. I do not recall 
a California case dealing with this subject wherein the author of the opinion 
paused for a moment to ask and answer the questions: (1) What is judicial 
evidence? (2) What is a presumption? I would here borrow. and present 
such definitions if I knew where to find them. I have mentioned that in the 
dissenting opinion in Speck v. Sarver the author states that a presumption is 
“only a procedural device to aid the party with the burden of proof.” But I do 
not believe that he intended that statement as a definition. I prefer to think 
not, although I realize that a common mental slip with all of us is to accept or 
to propose as a definition some descriptive statement concerning the effect, at- 
tributes or nature of the thing in question. The distinction is very important. 
Even if we were to grant that the effect of a presumption is nothing more than 
to serve as “a procedural device to aid the party with the burden of proof,” we 
would not have in that fact a definition of our term. The question “what is a 
presumption ?”” would remain unanswered. 

JupictaL EvipENCcE 

It is vital also that we keep in mind another distinction. The question 
with which we here are concerned is not “what is evidence?’ but “what is 
judicial evidence?’ The word “vital” in referring to this distinction was used 
thoughtfully. In defining “evidence,” one has a right to give play to his own 
ideas—that is, if he wants to say what he thinks evidence should be, rather than 
to state the social meaning of the word, the meaning attached to it in com- 
mon usage. It is quite proper for one to say: “To my mind that is not evidence 
of disloyalty”; or, “That doesn’t prove anything to me”; or, “So what!’’; or, 
“For. instance ?” 

But judicial evidence is what the law says it is. It is nothing’ more, nothing 
less. Disregarding argument and instructions: of the judge, judicial evidence ts 
anything that the law permits the trier of facts to consider in deciding an issue 
of fact before him. I intend that statement as a definition. But I have done 
no better than, if as well as, our legislature did when it enacted section 1823 
of the Code of Civil Procedure. It said: ‘Judicial evidence is the means, 
sanctioned by law, of ascertaining in a_ judicial proceeding the truth respecting 
a question of fact.’ There you have as fine a piece of writing as you ever will 
see—a classic, a masterpiece of expression, complete, yet concise, without the 
waste of a single word. That gem has been ours to have, appreciate and respect 
for seventy years! 

(In passing I cannot refrain from this truthful statement of my feeling; 
for some years there has been a steady enhancement of my respect for, and 
appreciation of, the wisdom, practical understanding of human life, and the skill 
of those lawmakers who framed our statutes on presumptions. The basis for this 
will become apparent as we proceed.) 

Just to help us catch the full meaning of this definition, let us have an 
example. In those days when the members of the trial jury were permitted by 
law to go forth among their neighbors, friends, acquaintances and others, to 
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gather, each for himself, evidence on the case, whatever was picked up in those 
excursions into gossip and hearsay, was judicial evidence. Regardless of its 
inferior quality, regardless of its non-reliability, still it was judicial evidence— 
simply because the law permitted it to be considered by the jurors in deciding 
the issues of the case. 

PRESUMPTIONS 

What is a presumption? The statute states that “a presumption is a 
deduction which the law expressly directs to be made from particular facts” 
(C. C. P. 1959) and that it is one of the two kinds of indirect evidence (C. C. 

1957). 

That definition is good, but it is not quite so complete or so enlightening 
as the one of “evidence.” It doesn’t state why the law directs the deduction to 
be made. Of course, it, doesn’t need to do that to be a definition. But I like 
that first wonder of the world ,“I wonder why?”’, so I am going to add a brief 
statement to the statutory definition. 

A presumption ts a statutory declaration of a probability that arises from 
general human experience. 

That gives us the whole answer and the whole picture. 

If we had a !aw that permitted calling before the court as a witness any 
person who could qualify as having more than ordinary knowledge about some 
phase of human experience, and permitted him to state what the. general record 
had been, what the averages had been, as a basis for then testifying that, by 
reason of such past experience, there was a probability (a better than even 
chance) of the fact in a particular case being in accord with that past ex- 
perience—such testimony would be judicial evidence. It would be so only be- 
cause the law sanctioned it. 

That effect is exactly what the presumptions accomplish with economy of 
time, sparing us much trouble and expense, without quibbling, and in the exercise 
by the lawmaking power of much good, old-fashioned horse sense. The law- 
makers have said: ‘Why put the court and litigants to the trouble of calling 
witnesses to prove that the majority of men are law-abiding and that they take 
ordinary care of their own concerns when all normally experienced persons 
accept those premises? On the basis of those commonly accepted premises, we 
shall simply declare that because the majority of persons are law-abiding and 
because the majority take ordinary care of their own concerns, there is an initial - 
probability (a better than even chance) that the persons involved in_ the 
particular lawsuit so conducted themselves. The trier of fact may consider that 


probability.” How THE MiINp Works 


One cannot but be impressed by the precision with which this -common- 
sense policy fits into human experience generally, and into judicial experience 
in particular. The human mind gathers up individual facts as it weaves its way 
through an earthly experierice, and from those individual facts it- establishes 
generalizations. Those generalizations become such a fixed part of the mental 
furniture and equipment that we almost become unconscious of them, but they 
continually play their part in our mental processes. As we meet new individual 
circumstances, if some fact 1s missing from what is presented to our senses, we 
supply that fact by calling upon our generalizations. From the gene ralization 
we, make a deduction as to the particular case. We continually are doing 
exactly what the presumption tells us to do—passing judgment on the truth or 
falsity of a particular story, supplying a missing fact, on the basis of probability, 
as that probability is supplied by our generalizations. Those generalizations 
have come from the whole of our experience. The probability may be a strong 
one or a shght one, depending on the law of averages as we have learned it 


from our experience. We consider that fact, consciously or unconsciously. 


+ 
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When we use the word “weigh” in speaking of our consideration of evidence, 
it must be plain to even the simplest laymen that we do not mean that we 
bring out a pair of scales, place certain testimony and exhibits in one tray 
and other testimony and exhibits in the other tray, and then watch the dial. 
To weigh the evidence means nothing more than to consider it, to take notice of 
it, to set part of it against another part, and to pass judgment on its probability. 
Nothing plays a more active part in that process, whether we are conscious of 
it or not, than those generalizations stored in our minds, and the probabilities 
to which they give rise. Against those probabilities we set the story instantly 
before us. Even the minds of those who know nothing about the presumptions 
of law (the probabilities as declared by law) continually use those probabilities, 
weigh them (consider them), in deciding questions that arise from a particular 
circumstance. 

You hear a recital of purported facts and you are called upon or desire to 
answer the question, “Is that story true?” It is an impossibility for you to 
detach that story from all else in your mind, to set it up absolutely isolated 
from your other experiences against the blue sky. How would you form a 
judgment as to its truth or falsity without some basis of comparison, some guide 
in experience, some standard that your mind gradually has built up in the form 
of a generalization and a probability arising from it? You could not do so. 


Tue PresuMpTIONS HARMONIZE WiTH OTHER METHODS OF PROOF 


The use of presumptions (declared probabilities) as evidence is in perfect 
harmony with all other judicial experience. A physician on the witness stand 
is asked for his prognosis. He replies: “In my opinion the patient has an 
even chance for complete recovery.” 

Without asking him another question, we know the basis for his answer, 
but suppose we put the further query: ‘‘Upon what do you base that opinion, 
doctor ?” 

He replies: ‘Upon the fact that our case records show that about half of 
these cases do recover.” Thus he puts into evidence a generalization based on 
experience, and the jury weighs (considers) that evidence. 

We even take judicial notice of the American Experience Tables of Mor- 
tality. We do not dignify those tables to the point of directing a deduction 
from them, but by permitting an inference from them, we permit the jury to 
weigh (consider) a probability based on general experience. 

Every question of negligence has to be decided in the light of a generaliza- 
tion as to what the ordinarily prudent person would have done under the same 
circumstances. That generalization (probability) is weighed (considered) by 
the trier of fact. 

And the one purpose in considering all judicial evidence is to determine 
what probably took place. In short, the trier of facts deals with probabilities, 
and it is impossible for him to conscientiously determine the probabilities of a 
particular case without considering the probabilities that arise from general 
experience, although he may not be consciously aware of that process. 

THE CLEAR STATEMENTS OF LAW 

Our statutes expressly provide that evidence may be either direct or 
indirect (C. C. P. 1828) and that “indirect evidence is of two kinds: 1. In- 
ferences; and, 2. Presumptions.” But the legislature did not stop there. It 
defined inference and then defined presumption, stating clearly the difference 
between them. Thus the lawmakers precluded the possibility that they used 
the two words “inference” and “presumption” synonymously. Courts often 
have used them synonymously, but not the legislature in this basic legislation 
of 1872. When you say that there are two kinds of anything, and give a different 
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mame to each of them, and then define them differently, you leave no room for 
even a suspicion that you have used the terms synonymously. It should be 
noted, too, that under the statutes both an inference and a presumption are 
deductions. Just as the mind weighs (considers) a deduction drawn by itself 
(inference), so it can weigh (consider) a deduction that the law directs be 
made (a presumption). 

If we can deny the clear language of the California law saying that a 
presumption is a form of evidence, we can deny every statute in the books. 
There is not a law more clearly stated. Here. is not the slightest hint of 
ambiguity, not the tiniest, not even microscopic, room for judicial interpretation. 


PRESUMPTIONS FOUNDED IN NORMAL EXPERIENCE 

There was a further wisdom, not yet mentioned, in the legislative policy of 
declaring certain probabilities as arising from general human experience, and in 
directing a deduction in accordance with those probabilities. It would be pos- 
sible for a person of abnormal experience to be called upon to try an issue of 
fact in a judicial proceeding. One’s experiences with life might be such as to 
build in the mind a generalization that the majority of persons do not take 
ordinary care of their own affairs or that a majority are law-breakers. It is 
possible also for one to have such a cloistered or academic experience, to be so 
separated from practical responsibilities, that even if his mind recognizes the 
same probabilities that are built up in the mind of a more nearly normally active 
person, it recognizes them only as theories such as he has read in his books, 
which can be ignored as easily, and not as living principles that have motivating 
and probative force. In their profound wisdom, the lawmakers saw that to have 
sanity and balance and stability and some standard of approach in the judicial 
process, it would be necessary to declare certain probabilities that arise from 
the generalizations formed in the minds of normally active, useful, practical 
people, people to whom life means more than books and words and theories, to 
whom it means the warmth of personality, the vibrant reality of friendship, 
sympathy and understanding, the sensed kinship with fellow spirits, and the 
tonic of constructive achievement. 

From that wisdom came the presumptions, through which we say: “Jones, 
you have been accused of negligence and of violating the law. We do not 
accept that accusation on its face and require you to prove it false. The 
society of which you are a part has faith in you; it has faith that you take 
the same care of your affairs as do the majority of’ persons; that you are as 
law-abiding as the majority of others. We mean to hold that faith until evidence 
shows: that, at least in the particular here involved, you failed to live up to the 
standard set by the majority of your fellow citizens. The law of your state 
sanctions that method of procedure, and in so doing, makes that very faith 
in you judicial evidence.” 

In that approach there is something admirable that many of us, I fear, 
have not appreciated. There is the attitude and the spirit of men who have been 
tempted, who have dealt with life within arm’s length, who have fallen and risen, 
who have tasted the poison of suspicion, who have felt the sting of gossip, 
false witness and calumny, who have courageously fought for a true cause 
and taken the punishment of battle. 

A Bop Raip oN LEGISLATIVE POWER 

In holding that a-party is not entitled to the presumption of ordinary care 
and of obedience to the law, as directed by the statute, if he presents any 
testimony or exhibits to show how the accident happened (Speck v. Sarver, 
20 A. C. 615, 618 and other cases), the reviewing courts not only have 
made a bold raid on legislative: power but one unfounded in reason and an- 

(Continued on page 279) 
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MEMORIAL TO FRED H. TAFT 


RED H. TAFT, son of Stephen H. Taft and Mary A. (Burnham) 
Taft, was born April 4, 1857, at Piermont Manor, New York. 


He graduated from Humboldt College, in Iowa, which was founded a 
by his father, and received the degree of LL.B. from Northwestern 
University. 


In 1893 he moved to California with his family, and located at 
Santa Monica, shortly thereafter forming a partnership with Richard 
K. Tanner, which continued for many years, being among the oldest 
firms in Los Angeles County. He served as City Attorney of Santa 
Monica from 1902 to 1907. 


He was appointed Judge of the Superior Court in 1913, which position 
he occupied until January Ist, 1920. 


After retiring from the bench, Judge Taft resumed the -active practice 
of law with the old firm, to which had been added his son, Harris W. 
Taft, with S. W. Odell and Robert A. Odell, continuing until his 
death on June 8th, 1942, at the ripe age of eighty-five years. 


For many years he was a member of this association and showed 
a deep interest in its welfare. 

These few details of a life filled with public service, huimanitarian 
impulses, and true Christian endeavor, reflect but feebly the nobility 
of character and devotion to everything that is just and right and true, 
which our friend displayed in every walk of life upon which his feet trod. 


As a husband and father, he was loving, kind and indulgent; as a 
citizen he set an example worthy of all emulation; as a judge he was 
fearless, conscientious, and just, never permitting any thoughts of con- 
sequences to himself to influence his decisions; and as a friend, his : 
genial personality, his uniform courtesy and affability, his pleasant words 
and kind deeds, won for him a high place in the esteem and affection of 
all who knew him, and who now mourn the loss of his companionship. 


BE IT RESOLVED, that in the passing of Judge Fred H. Taft this 
association has lost one of its most honored and respected members, the 
Bar a sincere, able, and conscientious advocate, and the community an 
influential and truly patriotic citizen, whose works will live in) memory 
and be of untold benefit to future generations. l 
RESOLVED, FURTHER, that this resolution be spread upon the 
minutes of this association; that a copy thereof be sent to the [residing Y 
Judge of the Superior Court of Los Angeles County with the request 
that the same be entered upon the minutes of said Superior Court, 
and that a copy thereof be presented to the bereaved family. 


Adopted this 29th day of July, 1942. > 
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MEMORIAL TO FREDERICK W. WILLIAMSON 


HE Board of Trustees of ‘the Los Angeles Bar Association to record 
this Memorial RESOLVE and DECLARE: 


Frederick W. Williamson, on the evening of July 13, 1942, in the 


fullness of life and while actively engaged in professional duty, was visited 
by death. 


Born September 20, 1897, at Mound City, Illinois, he came with his 
parents at an early age to California. Graduated from Stanford in 1919, 
and the Harvard Law School in 1922, he immediately began the practice 


of law at Los Angeles, where he continued to live until the time of his 
death. 


His early years of professional life were spent with the law firm of 
Bauer, Wright & Macdonald. More recently he has been senior member 


of the firm of Williamson, Ramsay & Hoge, and of Williamson, Hoge & 
Judson. 


His has been an exceedingly active life. Devotion to a cause and 
industrious application in its administration have made him conspicuous 
in public and in private life. 


Among his affiliations are the Bar Associations of the County of 
Los Angeles, the State of California, and the American Bar Association; 
a Trustee of Pomona College and of the California Institute of Technology, 
a Director of the Friends of Claremont Colleges, and Vice-President of 
the Friends of Huntington Library. He enjoyed membership in the 
California and the Southern California Historical Societies, the Cali- 
fornia Institute of Technology Associates, Virginia Historical Society, 
the California Club, Sunset Club, Bohemian Club of San _ Francisco, 

Grolier of New York, and Zamarano of Los Angeles. In the Mititary 
- Service of the United States he had served with the Coast Artillery. In 
many industrial enterprises he actively participated. His name appears 
on the Boards of Directors of several large corporate organizations. 


In professional and private life he has been decidedly successful. 
In public life he has generously given of his time to permanent_ insti- 
tutions contributing substantially to the moral and_ intellectual fiber 
of the community. It is greatly to be regretted that at the age of 44 he 
is called to his reward 


Those who knew him well remark that his ability to cultivate 
lasting friendships was one of his most conspicuous virtues. Whatever 
cities lie beyond the twilight’s purple hills will open their gates to him 
who carries friendship’s golden keys. 


Surviving him, Frederick Warren Williamson leaves his widow, 
Ruth Chandler Williamson, his: four children, Warren 14, Susan and 
Chandler, twins, 12, and Norman 10; his Mother, Mrs. A. W. William- 
son, and his sister, Mrs. Philip Chandler. 


At ‘this time of great sorrow, to these members of his family our 
sympathy and condolences are extended. 


RESOLVED, FURTHER, that this resolution be spread upon. the 
minutes of this association, and that a copy thereof be presented to 
the bereaved family. 


Adopted this 29th day of July, 1942. 
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AN INNOVATION IN COURTROOMS 


By Helen Lord Claggett, County Law Library 


LTHOUGH a considerable percentage of the average citizens never see the 
inside of a courtroom, yet on the other hand there are many persons who 
have occasion to enter such a chamber frequently, such as lawyers and court 
officials, and others less frequently in the roles of witness, juror and mere 
spectator. Undoubtedly, many a lawyer has painful and vivid recollections of 
dingy, dusty courtrooms, or dark, severe ones, in which he has had to spend 
many hours. Such was the case with Hon. Thurmond Clarke, the judge now 
presiding in Department 6 of the Superior Court of Los Angeles County. As 
a young lawyer, the impersonal, drab courtrooms, or much worse, those over- 
decorated with unsightly calendars and cheap advertising, were a horror to him. 
Today his court and chambers on the ninth floor of the Hall of Records are 
an eloquent testimonial to his determination to provide a room that would be 
attractive to both the lawyer and the layman. 

This room is full of dignity and proportion, and shows careful and consistent 
efforts to harmonize the decoration of the courtroom to its use. It mirrors the 
interests of the Judge in the fields of art and cartography, and after ten years of 
patient collecting, which hobby must have at times proved somewhat costly, the 
rooms: are at last completely decorated. His persistence in urging upon the 
County the need for special appropriations was rewarded in at least one instance 
—in that the floor is now covered with an attractive white patterned linoleum 
rather than the customary dull, dark brown. 

Taking a tour around the rooms during an intermission in the proceedings, 
one may see the following: An original painting of Judge Volney FE. Howard, 
who, with Judge Ignacio Sepulveda, was the first Superior Court Judge of Los 
Angeles County, 1880-85, when the court was established by Act of the Legis- 
lature pursuant to the new Constitution of 1879. The acquisition of this portrait 
was but the beginning of Judge Clarke’s labors. He found it covered with dust 
and grime, and badly damaged in the basement of the Law Building. After 
having it repaired and retouched, he purchased for it a new gold frame. He 
also succeeded in having a light installed in the ceiling above this portrait, 
which produces special lighting effects. 

The companion portrait of Judge Sepulveda had been completely destroyed, 
but fortunately Judge Clarke was able to obtain the family portrait of this 
magistrate from the daughter, Conchita Sepulveda, now society writer on the 
Los Angeles Examiner. He had a new gold frame made to match the one 
on Judge Howard’s picture. This portrait is of particular interest- because it 
was painted in Mexico City, at the time Judge Sepulveda was taken prisoner 
and later saved by Emperor Maximilian. 

In the foyer of the courtroom one finds a large steel engraving of a debate 
in the House of Commons in 1860, by T. O. Barlow, showing Gladstone, 
Disraeli, and other contemporaries, with the historical mace prominently dis- 
placed in the foreground. 

Under the clock is a copper plate engraving of John Marshall, by Dunlap, 
and near it a small but excellent etching of the Law Courts of England, by 
Cecil Holmes, obtained by Judge Clarke during a visit to the Old Curiosity Shop 
in London. ; 

Near the witness stand one may read in “olde Englysshe” the Rules for 
Judicial Conduct, as set forth by Sir Matthew Hale, Kt., Lord Chief Justice 
of England, 1671-76. Sir Matthew, schooled in both religion and law, was 
persuaded that “a man, a lawyer, and a judge could best serve his country by 
holding aloof from partisanship and its violent prejudices” and his contention is 
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mirrored in the eighteen rules which hang on the wall of the courtroom, sub- 
titled, “Things Necessary to be Continually had in Remembrance.” These rules 
are so pertinent even today that I quote a few here ;* 
IV. That in the Execution of Justice I carefully lay aside my own 
Passions, and not give way to them, however provoked. 
VI. That I suffer not myself to be prepossessed with any Judgment 
at all, till the whole Business and both Parties be heard. 
VIII. That in Business Capital, though my nature prompt me to Pity; 
yet to consider that there is also a Pity due to the Country. 
XVIII. To be short and sparing at Meals, that I may be the fitter 
for Business. 


At the front of the court, attorneys may well find inspiration in the three 
men whose reproductions are found there—they might emulate the “rare facility 
of terse and accurate expression” of Lincoln, the “backwoods lawyer,” who is 
represented by a beautiful portrait in oil; or be inspired to attain in some degree 
the sound judgment and dignity of General Washington, whose profile in a 
striking bronze plaque is found on the wall directly behind the judge’s desk. This 
plaque Judge Clarke had outlined against a dark blue velvet background and 
encircled with a Colonial goldleaf frame. Or again, the lawyer may feel himself 
instilled with a little of the genius and eloquence of Alexander Hamilton, of 
whom there appears a flattering engraving. To the rear of the courtroom, a 
more modern inspiration to the attorney, is a drawing of Mr. Justice- Brandeis, 
which Judge Clarke had made for himself. 

There is also in the foyer, a humorous engraving of the original Hall of 
Westminster, on the First Day of Term, showing the stalls. It was “published 
according to Law on May 25, 1758,” and beneath it appears its description 
in a satirical poem, of which the first and last verses read as follows: 

“When Fools fall out, for ev'ry Flaw 
They run horn mad to go. to law, 

A Hedge awry, a wrong plac’d Gate, 
Will serve to spend a whole Estate ;— 


“Jargon and Noise alone prevail— 
While Sense and Reason’s sure to fail; 
At Babel thus Law Terms began, 

And now at Westm .... er go on.” 

The results of Judge Clarke’s interest in collecting maps is mainly displayed 
on the walls of his own chambers, but one fine example is found behind - the 
Clerk’s desk in the form of adarge map of the world on parchment, made by 
Pierre Mortier in Amsterdem, in the year 1695, A similar one- appeared in 
the August 3rd issue of Life Magazine. 

In this ell of the courtroom is also found a photograph. of the Petition to 
Governor Peter H. Burnett, relative fo suggestions for the governing of the 
County of Los Angeles, in 1850, signed by outstanding citizens of that period 
who were elected as a committee for that purpose. The original of this Petition 
had belonged to the De La Guerra family, in Santa Barbara, but was given to 
the Judge's father, Hon. Robert M. Clarke, and was in turn presented by him 
to the Title Guarantee Company for its collection. 

In the Judge's chambers one finds a number of old, maps, which are 
interesting even to the uninitiated. Two of them were made by Marco Vincenzo 
Coronelli, official geographer for the Republic of Venice, in 1687 and 1680, 
showing California as an island. The colors are as fresh as if but recently 





*The full text of these rules appears on page 278 of this issue. 
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* finished. There are also several works of Abrahami Ortellii, a Dutch carto- 
grapher, geographer and archeologist. His eight-leaved map of the world ap- 
peared five years before Mercator’s, of which we all read in our school geog- 
raphies. These maps are of Greece in the year 1590, Egypt in 1595 and the third 
of the British Isles made in 1595. One may see in this room also .a map of the 
City of Rome when it was a walled city in 1665, and an ancient map of the 
Iberian Peninsula. The most recent acquisition in this line is the work of 
Hondius, a map of China made in the year 1633. Another interesting item is 
a double Spy, showing the Heads of the Law. 
Even the old unsightly leather judicial couch has been hidden by + brightly 
colored Indian blanket, while the Judge’s desk, with its matching bronze effects, 
deserves more than a passing word of praise. One cannot help but notice the bust 


. 


of Dante in bronze and the hand-tooled leather cigarette box brought from . 


Florence, Italy, by the Judge. 
Judge Clarke reports that there is yet one more picture which he desires 
to acquire for his courtroom—an engraving of the Trial of Effie Deans, the 


sister of the heroine of Sir Walter Scott’s “The Heart of Midlothian’ who was! 


tried for the murder of her child. This engraving was obtained from the late 


Judge Frank Thomas by Hon. Robert M. Clarke, and at present hangs in his . 


reception room. 


The courtroom and chambers of Department 6 as they appear today, a 
finished product, challenge attention by their distinction and appropriateness. 





“We all recognize that one thing above all else 
is foremost in this world crisis—to win the. war. 
There are no choices; there is no alternative. We 
must win. All other considerations are secondary.” 


Attorney General Earl Warren. 
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RULES FOR JUDICIAL CONDUCT 


Things Necessary to Be Continually Had in Remembrance 


II. 
FEE, 


IV. 


VI. 
VII. 
VIII. 


Ix. 


XI. 
XII. 
XIII. 
XIV. 
XV. 
XVI. 


XVII. 


XVIII. 


By Sir Matthew Hale, Kt. 


Lord Chief Baron of the Exchequer, 1660-1671 
Lord Chief Justice of England, 1671-1676 


That-in the Administration of Justice, I am entrusted for God, 
the King and country; and therefore, 


That it be done, 2. Deliberately, 


That I rest not upon my own Understanding or Strength, but 
Implore and rest upon the Direction and Strength of God. 


1. Uprightly, 3. Resolutely. 


That in the Execution of Justice I carefully lay aside my own 
Passions, and not give way to them, however provoked. 


That I be wholly intent upon the Business I am about, remit- 
ting all other Cares and Thoughts, as unseasonable and Inter- 
ruptions. 


That I suffer not myself to be prepossessed with any Judgment 
at all, till the whole Business and both Parties be heard. 


That I never engage myself in the beginning of any Cause, but 
reserve myself unprejudiced till the whole be heard. 


That in Business Capital, though my Nature prompt me to 
Pity; yet to consider that there is also a Pity due to the Country. 


That I be not too Rigid in matters Conscientious, where all the 
harm is Diversity of Judgment. 


That I be not biassed with Compassion to the Poor, or favour 
to the Rich, in point of Justice. 


That Popular, or Court Applause, or Distaste, have no Influence 
with anything I do in point of Distribution of Justice. 


Not to he soliicitous what Men will say or think, so long as I 
keep myself exactly according to the Rule of Justice. 


If in Criminals it be a measuring Cast, to incline to Mercy and 
Acquittal. 


In Criminals that conflict merely in words, where no more harm 
ensues, Moderation is no Injustice. 


In Criminals of Blood, tf the Fact be Evident, Severity is 
Justice. 


To abhor all private Sollicitations, of what kind foever, and by 
whom foever, in matters depending. 


To charge my Servants, 1. Not to interpose in any Business 
whatsoever, 2. Not to take more than their known Fees, 3. Not 
to give any undue precedence to Causes, 4. Not to recommend 
Councill. 


To be short and sparing at Meals, that I may be the fittter for 
Business. 
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tagonistic to natural processes. Even if knowledge of the probability of ordinary 
care, arising from general human experience, could be removed from the mind, 
is it a good reason for that removal that a party has presented testimony showing 
that his conduct was in keeping with the probability? Nowhere in the statutes 
can we find a rule that only a dead man, or one who cannot or will not produce 
any evidence of his “conduct, is entitled to the deduction that he exercised 
ordinary care, arising from the probabilities of general experience. That pre- 
posterous rule is the child of the courts. 

It is a truism that nothing is ever settled until it is settled right. Why, 
in spite of rulings from the courts of review, have lawyers continued to prepare 
and request instructions on the presumptions, as required by the statutes? | 
And why have trial courts continued to give those instructions? And why will 
both lawyers and trial courts continue to look for guidance to the clear pro- 
visions of the statutory law? 

One of the fortunate limitations on judicial power is that when the court 
declares a white horse to be black, the horse continues to be white. Those men 
who work around the animal, who groom him, feed him, take him out for 
exercise, and clean the stable, know that he is white and that the court’s de- 
cision on the matter has not had the slightest effect in dyeing the animal. Reason, 
a sense of order and relationship, a sense of fairness, and practical knowledge 
of human experience, cannot be driven from the mind by judicial decisions. 
And when a court takes over legislative power and repudiates the clear re- 
quirements of the law, wherein does duty lie? Is it the duty of the legislature 
to repeal and to again enact the same law, thus to strive to reclaim its authority, 
or is it the duty of the courts to give the law back to the people as their duly 
elected legislature made it? 
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JUNIOR BARRISTER ACTIVITIES 
Neil G. McCarroll, of the Los Angeles Bar 
Publicity Chairman, Junior Barristers 

T is no military secret that the ranks of the Barristers have been somewhat 

thinned by the maelstrom of war. In fact, keeping a Committee together has 
become a major problem of tactics. Be that as it may, the group as a whole has 
forged ahead and reports “progress,” though the claim be made with becoming 
diffidence. The outlook is further brightened by the able leadership of Mr. Carl 
A. Stutsman, -Jr.. who took over the chairmanship after Mr. Stanley Gleis 
began his military career. 

In line with the announced policy of ‘securing greater joint participation 
between members of the Senior and Junior groups of the Bar Association, Mr. 
Stutsman reduced the committees to nine in number. Without further ceremony 
we shall attempt to record the devious activities of these groups. 

The Radio Committee has been extremely active in presenting weekly 
programs on National Defense over Station KFAC on Sundays between 12:15 
and 12:30 P. M. These programs have included: Ernest S. Williams speaking 
on “Lawyers Participation in the War Effort”; John P. Commons. and Tom D. 
Cooke on “Transportation Crisis”; Richard W. Sprague, “Salvage for Victory” ; 
Judge J. F. T. O'Connor, “The Judiciary”; A. P.° Entenza, “Veterans in 
Defense”; Mary C. McCall, Jr., “U. S. O. Activities’; and Richard Hood, 
Special Agent, F. B. I., on “Functions of the F. B. I. During This War.” 
This Committee under Mr. Bell has met for luncheon twice at the Stowell Hotel 
and mapped out its entire offerings through the summer period. The programs 
are both informative and entertaining, as is evidenced by the constantly growing 
audience and their response. 

Mr. Perry Bertram announced recently that his “Crime Prevention” Com- 
mittee had a herculean task before it which is not difficult to understand. On 
May 13th, Mr. Bertram addressed the West Hollywood Kiwanis Club on “Our 
Responsibility to Our Youth in War Time,” and reports that his remarks were 
received with warm enthusiasm. Since then Mr. Bertram has resided in San 
Francisco where he is stationed with the: Wage and Hour Division of the 
United States Government. It is assumed that his Committee is carrying on in 
his absence. 

The Legal Aid Committee under the leadership of Rollin Woodbury is 
doing yeoman’s work. Day after day volunteers are solicited from the Bar to 
carry on with the project of aiding indigents with their legal troubles. A glance 
at the roster reveals many feminine volunteers, which in itself is no mean ac- 
complishment on the part of the committee. 

Mr. James H. Kindel, Jr., reports that his ‘Public Speaking’’ Committee has 
formulated plans for. speaking before labor unions on the subject “Navy Relief.” 
This project should present interesting developments. Certainly there is ample 
room for missionary work along this line. 

Mr. Thomas E. Ryan reported with a glint in his eye that the notorious 
Spring Frolic ran its eventful course on Friday, June 26th. The Riviera 
Country Club was the setting for this traditional event which started out with 
a tight golf contest, followed by a ferocious ball game and ending with a 
sumptuous dinner. Prizes for outstanding golf scores went to Hiram FE. Casey, 
Tommy Webster and Melvin Wilson. Bill Lane and Louis Mentalica cap- 
tained the ball teams, and report that Judge Joseph Vickers was the outstanding 
slugger of the day. The only casualties of this memorable Frolic were Jay 
Stein and Jim Hearn, although we are reliably informed: that they were not 
completely put out of action. 

The Placement Bureau went into high gear under Mr. Harvey J. Lind- 
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strom and a capable group of committeemen, but slowed down temporarily when 
Mr. Lindstrom received an appointment to the Federal Bureau of Investigation. 
Mr. LeRoy J. Koos then took over the assignment and states that he has a man 
at every grape-vine, and two with “their ears to the ground.” . With such 
full coverage the applicant can merely name his salary. 

The Civilian Defense Committee under Mr. Maurice O’Connor supplies a 
link between military and civilian defense. Exactly what this link consists of 
we are unable to ascertain. But we rest relatively secure in the thought that 
somehow there exists a link between the two. 

Mr. Robert S. Morris, Jr., heads the Federal Public Defender Committee, 
which serves an urgent need. Unfortunately Congress has failed to establish a 
fulltime Public Defender Office locally; hence the above committee swings into 
action, as follows: Committeemen attend the weekly arraignment calendar of 
the local Federal District Court. The Honorable Harry A. Hollzer then 
‘appoints members to represent defendants who cannot afford counsel yet desire 
legal representation. Mr. Morris asserts: “There is plenty of work to be 
done, and if any reader of the BULLETIN desires to participate in this interesting 
and valuable program of service, he should get in touch with me immediately.” 
Here then is the opportunity for young practitioners to secure experience and 
yet be of service to their community! 

Lastly, the Publicity Committee has not emerged from its state of dormancy. 
When it does, we are assured that it will meet opposition from the attorney- 
baiting, metropolitan dailies. We are, therefore, not certain that we wish to 
emerge. 
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WAR FOR PRESERVATION OF HUMANITY* 
By Hon. Owen J. Roberts 
Associate Justice, Supreme Court of the United States 


NV /7HEN the safety and the sanity of the world are threatened, men band to- 

gether to defend themselves. It was a coalition that defeated Napoleon at 
Waterloo in 1815. It was a group of Allies that turned back the Imperial 
Germany in 1918. And today, in the face of a threat more dangerous than any 
of the past, free men have united once more to fight for their liberty. 

You have often heard that this war is a war of ideas. It is that—a war 
between the idea of freedom and the idea ‘of scientific slavery, between the dream 
of happiness and the nightmare of despotism. But it is more than that. It is a 
war for the preservation of humanity. 

For a defeat of the United Nations would mean a world of terror and 
tragedy. It would mean an insane world where a few men at the top of the 
heap would live out their hysterical lives trampling the millions under their 
heels. It would mean fear and want for the many, and degeneracy and power 
for the few. That is what it would be like if the Axis won. 


The Axis will not win. Twenty-eight peoples, on every continent, have 
signed a solemn agreement with their blood, pledging to fight on until freedom 
and sanity return to a war-weary earth. 


In recent weeks, many have talked of the kind of world we consider worth 
fighting for. In the midst of the bloodshed and the tragedy, we have talked of 
future peace. 

But, to attain that future peace, we must win this war. Out of what we 
do today will come the orderly world of tomorrow. . . . The way we fight 
our war now will control the way we build our peace later. One leads 
inexorably into the other. And if we fail now, we shall have no chance to 
succeed later. 


Let us consider this United Nations war against Axis tyranny. 


Here are twenty-eight nations. They differ in language, in climate, in re- 
ligion, in form of government, in the very way their people live. To the stupid 
man, the only reason for their unity is this negative reason—they have a 
common foe. 

But the stupid man will not recognize that the common foe is no ordinary 
foe. He is the very personification of evil. And, by forcing the world to take 
sides once and for all, the foe we face has helped free men everywhere forge 
anew the revolutionary idea of human liberty. Every human being, everywhere, 
whether he be American or Russian, Briton or Chinese, European or Latin 
American, has had to make his choice. He has been forced by the very 
existence of Axis evil to decide whether he will make his stand now, for the 
things he believes, or whether he has lost all faith in his own integrity. 


Thus, the unity of the United Nations is a unity based upon enlightened 
self-interest. It is compounded out of the knowledge that only a sane society 
can give all mankind enough food to eat, enough clothes to wear, enough 
homes to live in. It is infused with the desire of every. human being for the 
things he likes: whether what he likes is symphonic concert on the air, or a 
heated political argument, or the quenching of his thirst for knowledge—or, 
indeed, all of these things together. 





*A radio broadcast made from Philadelphia, July 5, 1942. Reprinted from the 
American Bar Association Journal for August, 1942, 
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The United Nations are united because its peoples are enlightened in 
their self-interest. We fight because we know that we cannot have the things 
we want so long as there are others with power to take those things away from 
us. And we have learned that, if we permit those things to be taken away 
in far-off lands, we are permitting the common foe to grow stronger. 

This is not the philosophy of abstract humanitarianism. This is the common 
sense of simple self-preservation. 


That is why the United Nations are united. That is why we are slowly 
forging a world coalition fighting a world war on world terms, with a world 
strategy. For this, we are traveling toward the united military front, the 
united: economic front, the united political front, that will in the end destroy 
the trangressors, east and west. 


And success will be achieved only if the United Nations remain united, 
in war and in peace. They will remain united only if the people in every land 
are able to work and plan and carry out their tasks with mutual understanding 
and cooperation. 

Once let the tide of nationalistic prejudice and suspicion sweep over us, 
and we are lost to the enemy. He sees that as clearly as we must. That is why 
the Axis strives always to split our unity asunder. That is why those who 
criticize Britain for her mistakes, without knowing all the facts, are en- 
dangering their lives and our lives as well. That is why, whatever some of 
us may have thought of the Soviet philosophy in the past, we must remember 
that Russia’s fight is our fight, and that we must help her as she is helping 
us. That is why we must acclaim the emergence of China as a great and 
enlightened world power, newest and yet oldest in the family of nations. 

Out of the unity we forge today will come the happiness we shall enjoy 
tomorrow. For here, in the midst of war, free men are fighting for peace. 


That is the true concept of the United Nations. It is a concept worth 
dying for, a concept worth surviving for. 





THE ANNUAL MEETING OF STATE BAR 
By Philip H. Angell, President 


HE annual meeting of the State Bar of California will be held in Los Angeles 
beginning September 11, this year. However, it wi!l be brief and concerned 
only with formalities required by statute. 

In view of the drastic necessity of conserving on travel, rubber and transpor- 
tation facilities, and the serious demands upon the time of attorneys in the work 
for victory, the State Bar does not contemplate an elaborate program as in past 
years. Since, by statute, the commencement of terms of newly elected Governors 
and officers is determined with relation to the time of the annual meeting, such 
meeting is being held solely for that reason, and to transact only such other neces- 
sary business as is required by law. 

The decision to cancel plans for holding a convention at Del Monte, and the 
decision not to hold any meeting in the nature of a convention was arrived at 
before the Office of Defense Transportation had formally asked that conventions 
be postponed for the duration of. the war. but the action of the Board of 
Governors was confirmed by a subsequent letter from the governmental agency 
requesting that such conventions be limited and restricted as much as possible. 

The decision of the Board included abandonment of the plans for any meeting 
of the Conference of State Bar Delegates. 
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LIMITATIONS ON THE RIGHT TO PRACTICE LAW* 


“The policies that make for better lawyer service are the policies 
which make for the protection of the rights of the deserving practitioner. 
The profession, in working for the common weal, inevitably serves its 
own best interests. The best political device is one which makes public 
and private interests coincide.” 


AWYERS are disposed to console themselves in their dark hours with the 
reflection that their work is indispensable. Laws cannot be so phrased 
as to explain themselves. Assuredly there must always be lawyers. 

Some lawyers are still asking why there should be an inclusive, compulsory 
organization of the lawyers of a state. And some citizens are asking why the 
state, through its salaried officials, should not render all legal services, and 
without a special charge, as it renders police and various other essential services. 

Doubtless most lay citizens, drafting a constitution for the State of Utopia, 
would see that such a delicate and vital function as interpreting the law and 
defending rights under the law, were lodged securely in a department of 
government. The less their sophistication the more would they oppose any 
proposal that self-chosen individuals, however qualified, be permitted to perform 
this state function. They would resent the idea that legal advisers be permitted 
to compete among themselves, lest they thereby multiply confusion as to the 
meaning and intent of law. They would reject the idea that the official ad- 
Viser’s compensation for this work should be left to competition, and most 
emphatically condemn the idea that any lawyer should have a personal stake 
in the outcome of litigation. They would have the state retain its power to 
dismiss its lawyers summarily whenever it appeared that there were too many 
or that the services of any were below par. 


THE STATE TAKES A CHANCE 

Since the conspicuous services of lawyers are performed in the courts, lay 
philosophers would at least insist on salaried state officials as trial lawyers. 
Office counseling might be left to private practitioners—irregulars—on_ the 
ground of economy. 

An objective view of the system that prevails shows that the state takes 
a great risk in creating a sort of private monopoly in advising the people as 
to their rights and duties and permitting these advisers also to advise the state's 
judges. The system came about by degrees, and ages before constitutions were 
even thought of. For a long time in the more advanced nations legal advice 
and representation in court was voluntary, a matter of pride of service, often to 
poor persons, and often on behalf of legal policies. 

Even today, in England, representation in the superior trial courts is denied 
to clients’ advisers, and monopolized by a special class of lawyers who stand 
aloof from chents. But the English theory does not go to the extent of state 
payment for the barrister. - Upon him is imposed the most desperate competition 
and he is not permitted to sue for his pay. 

When the state finds that an applicant has met the requirements for ad- 
mission to the bar it gives him what is called a license, but which is very 
much like a signed blank check.- Assuredly the state takes a chance. For long 
in our country the only safeguard lay in the theory that for bad conduct a 
judge would revoke the license. We know that didn’t work. Its failure to 
work has been a burden on all worthy practitioners. 


: *Reprinted by permission from Journal of the American Judicature Socicty, August, 
i941 (Vol. 25, p. 49.) 
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There are reasons why dissatisfied laymen should demand that the bar 
be abolished and be supplanted by a bureau of civil service officials’ The 
answer to this proposal is really more difficult than the answer to the lawyer’s 
query, “Why a compulsory state bar?’ But we will attempt first an answer 
for the layman. ; 

The citizen has a right to be inquisitive. He has seen many of the 
functions of the lawyers and the judge transferred bodily to state boards and 
commissions. He has some right to believe that these functions have been better 
served by lay bodies than they were by lawyers and judges. He hag seen 
increasing reliance upon boards of experts for many of the newer functions of 
his government. He relishes the idea of direct contact with these quasi¢ 
judicial bodies. He can talk their language and be understood. 


WHY GIVE LAWYERS A MONOPOLY? 


But the citizen can be persuaded that the lawyer is indispensable. He 
realizes that he must be advised expertly on the law as to his duties, his 
rights and all his business projects. If required to decide whether he would be 
willing to have the state assign to him a staff adviser from a panel, he would 
be as resistant as the lawyer, and yet not know more than part of the reasons. 

We all tend to think of the administration of justice as being exclusively 
a function of the judiciary. The fact is that the judge’s part, however essential, 
is confined to litigation. Judges cannot supply the equally essential legal 
advice. Litigation is the final stage, and judgments. the end product, of 
judicial administration. 
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It is obviously true that the determination and adjustment of rights 
ab initio is in reality a fundamental and vital part of judicial administration. 
This function involves a relationship between client and lawyer which is more 
intimate, more conducive to client confidence, more dependent upon lawyer 
expertness and honor, than could be afforded by any panel of salaried state 
officials. It requires of the adviser a lifetime dedication of his talents to the 
mysteries of the law and equally a responsible attachment to the client’s interests. 

Because this responsibility is primarily individual it is necessary, as a vital 
element in the administration of justice, that it be fostered and conserved in 
every possible way. In all older nations, and in some younger than ours, 
it is conserved as a collective responsibility of the entire bar. 


A LOW PRICE FOR A HIGH HONOR 


In. answering the second question we have virtually answered the first. 
We need not shy at the word “compulsory.” As long as any lawyer presumes 
to practice without compliance with the minimum requirement of the state in 
respect to collective bar responsibility there must be the factor of compulsion. 
The actual requirement is no more than a trifling contribution once a year to 
the expense of maintaining an organization of the bar. It is not merely that 
the cost of operation should be equally borne, but that this is the simplest way 
of creating an organ of government which cannot be disrupted by a recalcitrant 
minority. Voluntary control always hovers over the abyss of dissolution. The 
threat of minority refusal to abide by the will of the majority is a virtual 
negation of all rule. The best voluntary organization finds its majority often 
obliged to temporize and compromise with minorities on involved issues. 

Inclusive and compulsory organization, as it exists in more than a score 
of states, exemplifies our national ideal of equal and actual representation for 
every member: Members in districts have equal power and equal rights in 
choosing their representatives, or of being chosen as representatives of a re- 
sponsible council to which is committed the execution of policies acceptable to 
a majority of its members. Those who find themselves in a minority as to 
policy or representation are free to employ every decent means to persuade 
their colleagues to side with them. This means that policies and their execution 
must be tuned to majority opinion. So far this has been entirely successful. 
The policies that make for better lawyer service are the policies which make 
for the protection of the rights of the deserving practitioner. The profession, 
in working for the common weal, inevitably serves its own best interests. The 
best political device is one which makes public and private interests coincide. 


LAWYERS STAND OR FALL TOGETHER 


Lawyers should be the last to profess incapacity to operate a democratic 
institution to which their own interests are tied. Except their rights be con- 
sidered as collective rights of the entire profession, they cannot be eonserved. 
The long history of disintegrated bars proves the inability of partial and volun- 
tary organization to prevent inroads upon the profession’s privileges and rights. 

Our profession arrived but recently at a consciousness of the drift away 
from the principles which must govern a self-respecting profession. The be- 
ginning came through the determination that no person should acquire the 
lawyers’ franchise who was not thoroughly schooled in the law. While this 
shortcoming was in course of correction numerous other collective bar problems 
arose. It was discovered that the people, through their legislators, were trans- 
ferring parts of the administration of justice to tribunals not known as courts. 
It was discovered that popular opinion had become openly hostile to lawyers. 


Lawyers have winced under criticism, much of it unfair. They have realized 
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' their impotence as individuals to reestablish popular confidence in the formal 
' modes of administering justice. They have learned that there is much sub- 
stantial ground for complaint. Their own accepted leaders have insisted on 
numerous lines of endeavor needed to adjust civil and criminal procedure and 
judicial organization to the needs of the century we live in. In every state a 
large proportion of the most able and worthy practitioners have struggled to 
build up bar organization as the only means to combat obvious evils and -to 
attain reasonable objectives. Bee 


MONEY FOR BAR PROGRAMS 


In every one of the twenty-four states in which bar organization depends 
upon voluntary contributions there have been for several years earnest efforts 
to acquire increased membership and increased income. Adequate income is 
essential, and its acquirement presents a serious problem. The non-member 
practitioner is just as much a lawyer as any other. He possesses even more 
liberty than that emblem of liberty, the lost dog. He has the right and the 
power to thumb his nose at the bar association. 

On the other hand the bar with compulsory membership is relieved of 
the embarrasment of soliciting to membership. It can possess itself of all needed 
funds with no real injustice to any member. 

In the states in which there has been inclusive bar membership and support 
for no more than one year, as in those where it has existed for more than a 
decade, the lawyers realize that they have created and established the means for 
accomplishing their cherished ambitions. The folly of every lawyer conducting 
his own war against bar assailants is accepted. For the conservation of his 
own individual interests, so far as they are worthy interests, he needs the full 
force of a self-governing and inclusive bar. Where this objective has been won 
he realizes his individual strength as an equal among equals, free to discuss every 
bar interest—the interest in professional rights and privileges, the interest in 
efficient administration of justice by his own participation and by that of all his 
colleagues. : 

The lawyers of the United States are on the march. In many states they 
have won the right to confer and work together. In those states the people have 
no fear of bar prestige. The reason is obvious. The profession makes itself 
responsible. 

The acquirement of the inclusive, self-governing status has in virtually every 
one of twenty-four states meant long and strenuous campaigns. The work itself 
has made for the integrative spirit. In eighteen other states there have been 
efforts to achieve unification, not yet successful, but to be credited for increased 
membership and cooperative spirit. The choice of executives by mail balloting 
is one of the resources of the unified bar; another is government by an elected 
group subject to referendum voting on important policies. 

But at this point the temptation to recite the virtues and the achievements 
of the unified state bars should be checked. Let this preachment be restricted 
to the compulsory and inclusive characteristics. Integration is the status achieved 
through inclusive organization. Integration is the union of will and of spirit. 





“Free speech is the incomparable fruit of democracy which 
not only has the nght but the duty to defend itself. Unless 
democracy jealously defends itself, the free speech and liberty 
that Americans in every generation have died for will become 
a meaningless mockery, a tragic memory in a hapless world of 
subjugation.” 

J. Epcar Hoover. 
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ANOTHER ELECTION COMING 


SOLLOWING the primary election on August 25, the campaign will take 
# on additional feature. In addition to the efforts put forth on behalf of 


the candidates whose names will appear on the ballot for the general election on 
‘November 3, the voices of the proponents and opponents of some eighteen propo- 
sitions will be heard in the land. Many of these are of vital interest to the 
legal profession. Space does not permit more than a brief statement here of what 
these propositions are. 


In addition to the “hot cargo” and “secondary boycott” referendum (Propo- 
sition 1), the ballot will include the following proposals: 2, to provide for an 
annual session of the Legislature; 3, to create a Basic Science Board; 4, the 
repeal of the State Income Tax Law; 5, to increase the salaries of legislators ; 
6, to create a State Forestry Board; 7, to change the provisions for taxing 
insurance companies; 8, to regulate the use of certain monies collected under 
the Fish and Game Code; 9, to permit the Legislature to fix the salaries of 
certain state officers; 10, to provide procedures for reorganizing Building and 
Loan Associations; 11, to permit 15-round championship boxing matches; 
12, to permit school districts to hold stock in mutual water companies; 13, to 
change the method of election of the Board of Equalization; 14, to reduce the 
rate of interest on judgments; 15, enlarging the powers of the District Courts 
of Appeal and the Supreme Courts to expedite their business; 16, to provide 
for and regulate judicial review of administrative decisions; 17, concerning the 
deposit of certain funds with the State Treasurer; and 18, to revise the personnel 
of the Reapportionment Commission. 





CHILDHOOD AND YOUTH IN WARTIME 


A members of the legal profession in Los Angeles County are especially 
invited to attend the coming Conference on Childhood and Youth in War- 
time, according to the announcement of William Holt, vice-president of Bul- 
locks and chairman of a widely representative and distinguished Citizens’ 
Committee for the conference. 

The two-day conclave is scheduled for September 28-29 at the Ambassador 
Hotel. It is being sponsored by the Council of Social Agencies of Los Angeles, 
with the assistance of the City and County Defense Councils, the County Co- 
ordinating Councils and the City Board of Education. 

Open to the public, the conference will provide citizens of this area with an 
opportunity to study local youth problems which are caused or intensified by war, 
and at the same time afford an opportunity to determine what should be done 
on a community-wide basis to solve these problems and encourage useful citizen- 
ship. 

Miss Charlotte Whitton, now special advisor to the Canadian government, 
for 15 years director of the Canadian Welfare Council, will keynote the con- 
ference. Hugh Jackson of the OCD in Washington will be principal speaker 
at the closing session. Those are the only two sessions for which reservations 
should be made in advance. There is no registration fee, and no fund-raising 
is involved. 

Mr. Holt stresses that the specialized knowledge of attorneys would be most 
helpful to draw upon at the conference, and he strongly urges the participation 
of as many members of the legal profession as possible. The dates again— 
September 28-29. 








